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Date: April 04, 2006
To: Bill Barrackman

Mary Hachigiah Crater

Bruce Crater

Annabell Bell

Annie Bell

Chip Bell

Curtis Stengel

David Steele

Christie Terraneo
Subject: Appeal Notice: Beverly Hills Dairy (A.K. Coral Cay Trust)
Notice of Decision -- Permit Number NEV2006504

The State Environmental Commission (SEC) has received nine appeals
from the above listed residents of Amargosa Valley, Nevada. The appeals
pertain to the above referenced “Notice of Decision” that was issued by the
Nevada Division of Environmental Protection (NDEP) to the Beverly Hills
Dairy on March 3, 2006.

Please be advised that at least one individual from Amargosa Valley (Mr.
Bill Barrackman) has requested a time extension to allow him the
opportunity to develop a formal legal response for consideration by the SEC
appeal panel. Mr. Barrackman has requested a tentative hearing date in
the May/June 2006 time period. Because of the complexity of comments
received from all parties (see attachment), it is the Commission intent to
honor Mr. Barrackman'’s request.

Moreover, the SEC’s Rules of Practice (See: Nevada Administrative Code
NAC 445B.8957) allow the Commission to “consolidate two or more
proceedings if it appears that the issues are substantially the same and the
rights of the parties will not be prejudiced by the consolidation.” The SEC’s
Rules of Practice also allow the Commission (at a consolidated hearing) to
determine the order in which the parties introduce evidence and present
testimony.

The Commission’s rules also provide that “if two or more parties have
substantially similar interests and positions, the Commission may, at any
time during the hearing, limit the number of witnesses who will be allowed
to testify.”



Accordingly, it is the Commission’s intent to conduct a “Consolidated
Appeal Hearing” in the matter of the Beverly Hills permit, during the
May/June 2006 time period. The appeal hearing will be held in Las Vegas,
Nevada. Once an appeal dated has been established, all parties will be so
notified at least five day’s in advance.

About Contested Cases

With regard to being considered a party in a contested case (i.e. an appeal
hearing before the Commission), it is noteworthy to mention that a recent
change to Nevada Revised Statutes (NRS 233B.175) enacted by 2005
Nevada Legislature, now requires parties in contested cases to comply with
the following conditions:

A person must not be admitted as a party to an administrative proceeding in
a contested case involving the grant, denial or renewal of a license (i.e. a
permit) unless he demonstrates to the satisfaction of the presiding hearing
officer (in this case the Commission) that:

(a) His financial situation is likely to be maintained or to improve as a
direct result of the grant or renewal of the license [permit]; or

(b) His financial situation is likely to deteriorate as a direct result of
the denial of the license [permit] or refusal to renew the [permit] license. Of
note, for definitional purposes NRS 233B defines a license as a permit

These new requirements for being admitted as a party in a contested case
will apply to the nine appellants who have filed an appeal in the Beverly
Hills Dairy case. It is worth mentioning that the SEC is seeking a formal
Attorney General’s (AG) Opinion to clarify certain aspects of this new law
including how one might demonstrate a financial interest in the grant or
renewal of a license [i.e., permit] in order to pursue an appeal under the
jurisdiction of the Commission. Both the finding and availability of the
requested opinion are unknown at this time, however from a timing
perspective, they may well coincide with the planned Beverly Hills Dairy
appeal now scheduled in the May/June time period. If the appellants in the
Beverly Hills Dairy case plan on coordinating legal resources, it may well
behoove any counsel that is retained to be cognizant of the AG’s ruling
including the timing of that ruling.

About this Appeal

According to NDEP the above referenced permit authorizes the discharge
of manure and process wastewater to groundwater via land application and
irrigation in accordance with NDEP’s approved Nutrient Management Plan
(NMP) at the Beverly Hills Dairy in Amargosa Valley.



NDEP’s notice states that “the discharge is limited to the more restrictive of
the nitrogen and phosphorus agronomic rates of the crop to be grown [and]
sufficient information has been provided, in accordance with Nevada
Administrative Code (NAC) 445A.228 through NAC 445A.263, to assure the
[NDEP] Bureau that the waters of the State will not be degraded from this
operation and that public safety and health will be protected.”

Among other issues, the “appellants” to this action, have questioned the
“mass loading of pollutants on the aquifer, water quality standards,
operations of the waste management systems, and other aspects of the
[permit] applications,” which are alleged to be administratively and
technically incomplete. It is further alleged that the applicable statutes and
regulations relevant in this appeal include all statutes and regulations
pertaining to water pollution control, air pollution control, and others that
pertain to the construction, operation and closure of a CAFO (Concentrated
Animal Feeding Operations).

Other Information

For everyone’s convenience attached is a copy of the SEC Rules of
Practice; these rules outline the general procedures for contested cases. If
anyone has any questions about this notice, the rules of practice, or any
other matters please call me at (775) 687-9308.

Sincerely
John B. Walker

Executive Secretary

Attachment
JBWI/jbw
cc: David Newton, SEC/DAG
Leo Drozdoff, NDEP Administrator
Tom Porta — NDEP Deputy Administrator
Colleen Cripps — NDEP Deputy Administrator
Jon Palm, BWPC
Al Tinney, BWPC
Bruce Holmgren BWPC
Bill Frey, NDEP/DAG
Reddy Ganta, (Consultant Beverly Hills D.)



Appeal to the State Environmental Commission (SEC)

Beverly Hills Dairy (A.K. Coral Cay Trust)
Notice of Decision -- Permit Number NEV2006504

Summery of concerns raised by residents of Amargosa, Nevada

e Mass loadings of pollutants on the aquifer

e Water Quality Standards are not addressed in the permit, no surface or
Groundwater monitoring

e The application is administratively and technically incomplete

e The public hearing was held for the incorrect parcel, hearing is invalid

e NDEP is only concerned with guidelines for the issuance of a permit and
not the potential and inevitable pollution of the citizens drinking and
bathing water

e Waste to be applied to the land is hazardous as described in NRS 459.430
and is threat to public health

e The permit will heighten the risk of pollution to wells and neighboring
lands

e Flood zone impacts, heightening the risk of polluting neighboring lands
and wells

e Recourse for contaminated well due to lagoon leakage, flooding, or
broken pipe not addressed

e 16 residences will be unable to evacuate from homes when a spillage
occurs.

e Approval of permit without full disclosure

e Movement of water along easement area of Farm Road

e Final facility design not submitted

SEC Appeal, Beverly Hills Dairy - NDEP Permit # NEV2006504



PRACTICE BEFORE THE STATE ENVIRONMENTAL

COMMISSION
2006 Codified Version

NAC 445B.875 Definitions. (NRS 233B.050)

1. As used in NAC 445B.875 to 445B.899, inclusive, unless the context otherwise
requires, the words and terms defined in NAC 445B.877 to 445B.884, inclusive, have the
meanings ascribed to them in those sections.

2. The meanings ascribed to words not included in NAC 445B.877 to 445B.884,
inclusive, are in accordance with applicable sections of NAC governing air quality, water
pollution or solid waste management and of chapters 444, 445A and 445B of NRS.

[Environmental Comm’n, Practice Rule 1 8 B, eff. 1-7-73; A and renumbered as § 1.2,
1-9-76]—(NAC A 11-9-95; R227-03, 4-20-2004)

NAC 445B.877 “Appellant” defined. (NRS 233B.050) “Appellant” means any
person:

1. Who requests a hearing before the Commission, pursuant to chapter 278, 444,
444A, 445A, 445B, 459, 486A or 519A of NRS or the Commission’s regulations
concerning the control of air or water pollution or the management of solid waste; or

2. Whose appearance before the Commission is required by:

(a) The Director;

(b) An authorized representative of the Director; or

(c) A person who is designated by or pursuant to a county or city ordinance or a
regional agreement or regulation to enforce local ordinances or regulations for the control
of air pollution.

NAC 445B.879 “Commission” defined. (NRS 233B.050) “Commission” means the
State Environmental Commission or a panel of three or more members of the State
Environmental Commission in accordance with NRS 445A.610 and 445B.350, where
appropriate.

NAC 445B.881 “Department” defined. (NRS 233B.050) “Department” means the
State Department of Conservation and Natural Resources.
(Supplied in codification)—(Substituted in revision for NAC 445.983)

NAC 445B.882 “Director” defined. (NRS 233B.050) “Director” means the Director
of the Department.

NAC 445B.884 “Person” defined. (NRS 233B.050) “Person” has the meaning
ascribed to it in NRS 445B.150.

NAC 445B.886 Petitions to adopt, file, amend or repeal regulations. (NRS
233B.050)



1. Any interested person may petition the Commission in writing for the adoption,
filing, amendment or repeal of any regulation and shall accompany his petition with
relevant data, views and arguments as required by form 1.*

2. Upon submission of a petition, the Commission will within 30 days either deny the
petition in writing stating its reasons or initiate regulation-making proceedings in
accordance with NRS 444.560, 445A.435 or 445B.215, whichever is applicable.

*(See adopting agency for form.)

NAC 445B.888 Declaratory orders, advisory opinions. (NRS 233B.050)

1. Any member of the public may petition the Commission for a declaratory order or
an advisory opinion as to the applicability of any statutory provision, Commission
regulation or decision as required by form 2.*

2. Upon submission of a petition, the Commission will within 30 days issue a
declaratory order or an advisory opinion in writing stating reasons for its action.

*(See adopting agency for form.)

NAC 445B.890 Request for hearing. (NRS 233B.050) Any person requesting a
hearing before the Commission concerning a final decision of the Department may do so
by filing a request, within 10 days after notice of the action of the Department, on form
3* with the State Environmental Commission, 901 S. Stewart Street, Suite 4001, Carson
City, Nevada 89701-5249.

*(See adopting agency for form.)

NAC 445B.891 Notice of hearing. (NRS 233B.050)

1. The Secretary of the Commission will schedule a hearing to be held within 20 days
after receipt of the request for a hearing or an order to appear before the Commission.

2. All of the parties must be notified by registered or certified mail of the date thereof
which must be no less than 5 days after the date of notification. The notice must include:

(a) A statement of the time, place and nature of hearing;

(b) A statement of the legal authority and jurisdiction under which the hearing is to be
held;

(c) A reference to the particular sections of NRS and NAC allegedly violated; and

(d) A brief and concise statement of the matters asserted or the issues involved.

[Environmental Comm’n, Practice Rule 4, eff. 1-7-73; A 4-3-74; A and renumbered as
Rule 9, 1-9-76]—(Substituted in revision for NAC 445.989)

NAC 445B.8915 Intervention in certain proceedings. (NRS 233B.050, 445B.210)

1. A person, other than a party to a proceeding, who believes that he may be directly
and substantially affected by the proceeding may request an order to intervene in the
proceeding by filing a written petition for leave to intervene with the Commission.

2. Except as otherwise provided in this subsection, a petition for leave to intervene
must be filed with the Commission not later than 10 calendar days after the notice of
appeal related to the proceeding in which the intervention is sought is filed with the
Commission pursuant to the provisions of NRS 445B.340. The petitioner shall serve a




notice of a petition for leave to intervene upon each party to the proceeding. A party may
file a response to the petition within 5 calendar days after receipt of the petition. If a
petitioner files a petition for leave to intervene with the Commission after the period
prescribed in this subsection, the petition must set forth the reason for the delay in filing
the petition. The petition for leave to intervene must:

(a) Identify the proceeding in which the petitioner requests leave to intervene;

(b) Set forth the name and address of the petitioner and, if the petitioner is represented
by an attorney or other authorized person, the name, address and telephone number of the
attorney or other authorized person;

(c) Contain a clear and concise statement of the direct and substantial interest of the
petitioner in the proceeding;

(d) Set forth the manner in which the petitioner will be affected by the proceeding; and

(e) Include a statement indicating whether or not the petitioner intends to present
evidence in the proceeding.

3. If a petition for leave to intervene demonstrates a direct and substantial interest in
the subject matter of the proceeding or any part of the proceeding and does not
unreasonably broaden the issues or prejudice any party to the proceeding, the
Commission may grant leave to intervene or otherwise appear and participate in the
proceeding with respect to the matters set forth in the petition.

4. If it appears during a proceeding that an intervener has no direct or substantial
interest in the proceeding or that the public interest does not require his participation in
the proceeding, the Commission may dismiss the intervener from the proceeding.

(Added to NAC by Environmental Comm’n by R227-03, eff. 4-20-2004)

NAC 445B.892 Subpoenas. (NRS 233B.050)

1. Subpoenas to compel attendance of any person at a hearing or to require the
production of books, records or other documents may be issued by the Commission.

2. Requests for the issuance of subpoenas must be made to the Commission in writing
no less than 5 days prior to the hearing date, setting forth the reason and necessity for the
subpoenas. Upon good cause shown, subpoenas may be issued at the request of any party
to the hearing at any time. The Commission may issue any subpoenas on its own
initiative without request.

3. All costs incident to subpoenas issued at the request of appellant must be borne by
the appellant. The Commission may demand payment of those costs prior to the issuance
of the subpoenas.

[Environmental Comm’n, Practice Rule 5, eff. 1-7-73; A 4-3-74; A and renumbered as
Rule 10, 1-9-76]—(Substituted in revision for NAC 445.990)

NAC 445B.8925 Briefs. (NRS 233B.050)

1. The Commission may, upon its motion or a motion by a party, order briefs to be
filed before or after a hearing and shall prescribe the period during which the briefs must
be filed.

2. Each brief must be accompanied by an acknowledgment of service or a certificate
of mailing for all parties.




NAC 445B.893 Panels to conduct certain hearings; decision of panel. (NRS
233B.050) Three or more members of the Commission constitute a proper panel, where
appropriate, in accordance with NRS 445A.610 and 445B.350, and a majority of those
present must concur in any decision. The decision will be in writing and is a public
record.

NAC 445B.894 Change in time or place of hearing; informal disposition of
matter. (NRS 233B.050)

1. Upon good cause shown, the Commission may vacate and reset the time of
hearing.

2. Upon good cause shown, the Commission may transfer the place of hearing to a
more appropriate location, taking into consideration the convenience and fairness to the
witnesses and the parties.

3. Unless otherwise provided by law, informal disposition may be made by all
involved parties at any time of any contested case or matter.

NAC 445B.895 Appearance of parties; procedure at hearing. (NRS 233B.050)

1. The parties may appear in person and may be represented by counsel. All
testimony must be given under oath and recorded verbatim pursuant to the provisions of
NAC 445B.897.

2. The Commission:

(a) Will determine the order of the presentation of evidence; and

(b) May limit the time and scope of the examination of witnesses and disallow
repetitive testimony.

3. Hearings are open to the public until such time as confidential information, within
the meaning of chapter 445B of NRS or applicable sections of this chapter or chapter
445A of NAC, is admitted to the record, at which time the hearing will be closed.

NAC 445B.8953 Conduct at hearing; maintenance of order. (NRS 233B.050)

1. A person who appears in a proceeding shall conform to the recognized standards of
ethical and courteous conduct as determined by the Commission. All parties to a hearing,
their counsel and the spectators shall conduct themselves in a respectful manner.

2. The Commission may take any action which it determines is necessary to maintain
order during a hearing, including, without limitation:

(a) Excluding a party or his attorney or authorized representative from the hearing;

(b) Excluding a witness from the hearing; and

(c) Limiting the taking of testimony and presentation of evidence during the hearing.

(Added to NAC by Environmental Comm’n by R227-03, eff. 4-20-2004)

NAC 445B.8957 Consolidation of proceedings. (NRS 233B.050)

1. The Commission may consolidate two or more proceedings if it appears that the
issues are substantially the same and the rights of the parties will not be prejudiced by the
consolidation.




2. At a consolidated hearing, the Commission will determine the order in which the
parties introduce evidence and present testimony.

3. If two or more parties have substantially similar interests and positions, the
Commission may, at any time during the hearing, limit the number of witnesses who will
be allowed to testify.

NAC 445B.896 Findings of Commission. (NRS 233B.050)

1. At the conclusion of the hearing, the Commission may take the case under
submission and will notify the appellant and any other party to the hearing of its findings
and recommendations in writing within 30 days after the date of the hearing.

2. Final recommendations will be in writing and will separately state findings of fact
and conclusions of law. Findings of fact and recommendations will be based upon
substantial evidence. Findings of fact will include a concise statement of the evidentiary
facts supporting the findings.

NAC 445B.897 Record of hearing. (NRS 233B.050)

1. Each hearing must be recorded electronically. An electronic recording of the
hearing must be made available for inspection or copying. A party who requests a copy of
an electronic recording must pay the cost to copy the recording.

2. In addition to the provisions of subsection 1, a party may request that a hearing be
recorded by a court reporter who is certified pursuant to chapter 656 of NRS. A party
who requests that a hearing be recorded by a court reporter must pay the costs relating to
the services of the court reporter, including the cost charged by the court reporter for
providing a transcript of the hearing.

NAC 445B.899 Petitions for reconsideration or rehearing. (NRS 233B.050)

1. A petition for reconsideration must specifically:

(a) Identify each portion of the challenged decision which the petitioner deems to be
unlawful, unreasonable, or based on erroneous conclusions of law or mistaken facts; and

(b) Cite those portions of the record, the law or the rules of the Commission which
support the allegations in the petition. The petition may not contain additional evidentiary
matter or require the submission or taking of evidence.

2. A petition for rehearing must:

(a) Allege that a decision is in error because of an incomplete or inaccurate record,

(b) Specifically set forth the nature and purpose of any additional evidence to be
introduced; and

(c) Show that such evidence is not merely cumulative and could not have been
introduced at the hearing.

3. A petition for reconsideration or rehearing of a decision must be served upon all
parties of record within 15 days after the effective date of the decision.

4. An answer to a petition for reconsideration or rehearing may be filed with the
Commission by any party of record in the proceeding within 5 days after the filing of the
petition. The answer must be confined to the issues contained in the petition and served
upon all parties of record. Proof of service must be attached to the answer.




5. The Commission will grant or deny a petition for reconsideration or rehearing
within 10 days after the date of the filing of the petition. The denial of a petition may be
on the record without a separate decision.

6. Unless otherwise ordered by the Commission, the filing of a petition for
reconsideration or rehearing or the granting of such a petition does not excuse
compliance with, or suspend the effectiveness of, the challenged decision.

7. If the Commission grants a petition for reconsideration, it will reexamine the
record and decision with regard to the issues on which reconsideration was granted and
issue a modified final decision or affirm its original decision within 20 days after the
petition is granted.

8. If the Commission grants a petition for rehearing, it will, within 20 days thereafter,
conduct a hearing to allow the parties to present additional evidence and will issue a
modified final decision or affirm its original decision.

9. A modified final decision of the Commission issued upon reconsideration or
rehearing will incorporate those portions of the original decision which are not changed
by the modified final decision.

10. A modified final decision of the Commission or the affirmation of an original
decision of the Commission is a final decision for the purposes of judicial review.



